APPENDIX B
Factual and Legal Conclusions

1. Brooks provides | ocal exchange tel ephone service only
in the Brooks Portland area exchange (CO codes 228, 239 and
464), consisting of areas within the municipal boundaries of
Portl and, South Portland and West br ook.

2. Br ooks does not provide | ocal exchange service in any
other location in the State of Maine, including the | ocations at
whi ch Brooks and t he NANPA have assigned its 52 other CO codes
(the non-Portland codes). Brooks does not have the present
ability to furnish potential |ocal exchange custoners in those
| ocations with | oops, switching and other facilities that are
necessary to provide |ocal exchange service. Brooks also does
not have the legal authority to provide |ocal exchange service
in those | ocations because its ternms and conditions on file with
the Conmmssion limt its | ocal exchange service offering to its
Portl and area exchange.

3. The purpose of a CO code (NXX) is to allow a carrier
to provide local service, i.e., the ability of |ocal custoners
to make and receive local calls. Wile those codes are al so
used for making and receiving interexchange calls (using the LEC
or a different carrier), it is not necessary for a carrier
providing only interexchange (|l ong distance) service to obtain
CO codes. A custoner placing a long distance call uses a |oca
carrier to connect to the long distance carrier, either by
i ntraLATA presubscription (1+ dialing) or by the use of a CIC

code (101XXXX).1!

4. No calls placed to the 52 non-Portland Brooks codes
termnate in the locations to which those CO codes are assigned.
Al of the calls placed to the 52 non-Portland codes term nate
at prem ses of Brooks's custoners that are within the Brooks
Portl and area exchange.

5. Brooks is not using the 52 non-Portland area codes to
provi de |l ocal service in the locations to which the codes have
been assigned. Instead, Brooks has requested and is using the 52
non- Portland CO codes to gather traffic throughout areas of the
state that are outside Brooks’s Portland exchange (and outside

1'Similarly, for interstate (or intrastate interLATA)
pur poses, an | XC needs to obtain a presubscription agreenment
with the local carrier(s) or a ClC code, but does not need CO
codes.



the BSCA of Bell Atlantic’s Portland exchange), to bring that
traffic toits swtch located in its Portland area exchange, and
to route that traffic to custoners located in the Portland area
exchange. Brooks is using the codes so that end-users nmay
obtain toll-free service between each of the | ocations at which
the 52 codes are assigned and the Brooks Portland area exchange,
and so that Brooks's custoners (e.g., |SPs and voi ce nmai

provi ders) may gather traffic on a toll-free basis. 1In areas
served by those ILECs (Bell Atlantic and 7 I TCs) that have
permtted calls to the Brooks non-Portland area CO codes to be
conpl eted, Brooks is providing the equival ent of 800 or foreign
exchange service to end users and its custoners. Brooks itself
characterizes the service as equivalent to foreign exchange
service. It clainms, however, that foreign exchange service is

| ocal because an end-user in a non-Portland area may dial a

“l ocal ” Brooks CO code (one assigned to the sane exchange or

wi thin the sane BSCA in which the end-user placing the call is
| ocated), and the caller is not charged a toll charge for the
call. The service Brooks is providing is equivalent to foreign
exchange service (at least for inward calling, i.e., calls

originating outside the Brooks Portland area exchange and
termnating in Portland) in all nmaterial respects. Brooks is
incorrect, however, that the service is a local, rather than an
i nt erexchange, service. By definition, foreign exchange service
all ows an end-user located in the “foreign” exchange (e.g.,
Augusta) to dial a nunber that is located within the caller’s
BSCA and be connected to the subscriber of the foreign exchange
service, who is located in a different exchange, normally one
that is outside the caller’s BSCA, e.g., an FX subscriber in
Portland. In the absence of the foreign exchange service, the
end user placing the call would be billed toll charges if the
call termnated outside the caller’s BSCA  Chapter 280, §8 2(Q
defines traffic between exchanges as “interexchange traffic”,
unless it is between points having “local calling” with each
other.? Under Chapter 280, 8§ 2(A) and 8, interexchange service
provided by a carrier is subject to interexchange access
charges. Accordingly, the Brooks foreign exchange-I|ike service
described in this paragraph is interexchange service, and the
traffic that originates in areas to which Brooks s non-Portl and
area CO codes are assigned and that term nates in Brooks’'s
Portl and area exchange is interexchange traffic. End-users who
are located in the local calling areas to which Brooks’ s non-
Portl and area codes are assigned place calls to those non-

2%Section 2(Q includes “extended area service” as part of
local calling. W interpret that provision to include calling
within a BSCA as “local.”



Portl and codes, and the ILECs transport that traffic over their

i nterexchange facilities at their cost to Brooks's Portland area
exchange. Brooks, Brooks’s customers and end users who pl ace
call s using the Brooks non-Portland CO codes are not paying for
the costs incurred by the ILECs for providing that interexchange
servi ce.

6. The |l egal conclusion that the traffic described in
paragraph 4 and 5 is interexchange, not |local, is based on the
definitions of “interexchange traffic” and "interexchange
service” contained in Chapter 280 8 2(G of the Conm ssion’s
rules. Those definitions are fully consistent with the
definitions of “interexchange” and “local” contained in the
i nt erconnection agreenent between Brooks and Bell Atlantic,
approved by the Comm ssion in Docket No. 97-052. Accordingly,
the interconnection agreenment also defines the traffic described
in paragraphs 4 and 5 of NO, Part IV as “interexchange.” The
agreenent applies interconnection charges only to local traffic
and applies each carrier’s access tariff to interexchange
traffic. There is nothing else in the agreenent that
contradicts the conclusion that the described traffic is
i nt erexchange or that it should not be subject to access
char ges.

7. Based on the | egal conclusions in paragraph 5 that
traffic described in paragraph 4 and 5 is interexchange traffic,
| LECs and other CLECs would be justified in rating it
accordingly, i.e., applying toll charges if the Brooks Portland
area exchange is outside the local calling area of any exchange
of the ILEC or other CLEC

8. The use of CO codes, whether by Brooks or by other
CLECs or |LECs, for the purpose of allow ng custoners to avoid
toll charges, rather than for the purpose of providing |ocal
exchange service, presents a serious risk that CO codes, which
are a limted resource within any given area code, will be
exhausted and that will be necessary to inplenent a second area
code for the State of Maine. |In Docket No. 98-634, the
Comm ssi on has commenced an investigation into the matter of
code exhaust and the need to conserve codes. The Conm ssion
finds the exhaustion of CO codes in the 207 area code is
undesi rabl e because it will cause substantial disruption to nany
custoners in Maine by requiring themto change either their area
code, their seven-digit tel ephone nunber or both, and may
require 10-digit dialing for sone or all intrastate calls.



9. The use of CO codes by Brooks to avoid toll charges
creates a serious risk of erosion of the distinction between
| ocal calling (home exchange plus exchanges that are within a
BSCA) and toll calling that is enbodied in the ILECS’ terns and
conditions and in regulatory policy (e.g., Chapter 204, the
Basic Service Calling Areas (BSCA)). Any such breakdown or
erosi on should occur only pursuant to an intentional policy
choi ce rather than because of the mi suse of CO codes. A
breakdown of the toll-local distinction, with “free” calling to
areas that fornerly required toll charges, may have severa
significant consequences. First, carriers’ ability to maintain
calling areas that require toll charges m ght be substantially
di m ni shed, with the result that nore (or even all) costs would
have to be | oaded onto rates for basic service, which therefore
may need to increase substantially. |In addition to rate
effects, a breakdown of the toll/local distinction mght also
have a substantial inpact on traffic patterns and | evels, on
service quality (because of tenporary shortage of facilities)
and the need to invest in additional transport and sw tching
facilities. The distinction between local and toll in Bel
Atlantic’s and the I TCs' tariffs reflects existing traffic
vol unes and i nvestnment patterns.

The exi stence of foreign exchange (FX) service does not by
itself cause the risks and concerns descri bed above if the
pricing for the use of the facilities that are utilitized in
that service, and to subscribers of the service, properly
reflects the interexchange nature of the service. Thus, to
avoi d the risks described above, carriers providing the
transport facilities that carry the traffic of the carrier
of fering the FX service should charge prices for the use of
those facilities that reflect the interexchange nature of the
ultimate service that is offered; if so priced, it is likely the
price to subscribers to the FX services would also reflect the
i nt erexchange nature of the service. At present, Brooks is not
payi ng BA anything for the use of BA's trunking facilities that
carry traffic originating in the areas of Brooks’ s non-Portland
codes to Brooks’s switch in Portland. |ndeed, BA pays Brooks
| ocal interconnection charges (as part of reciprocal
conpensation) for the termnation of that traffic on Brooks’'s
| ocal facilities.

10. The use of the 52 non-Portland area CO codes by Brooks
for the gathering of toll traffic and avoi dance of toll charges,
rat her than for providing | ocal exchange service, is wasteful of
scarce resources, creates a substantial risk that the harns
descri bed in paragraphs 7 and 8 above will occur, and



constitutes an unreasonable act or practice within the nmeani ng
of 35-A MR S. A § 1306.



